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Friday,  22  November  1946 


INTERNATIONAL  MILITARY  TRIBUNAL 
FOR  THE  FAR.  EAST 
Chambers  of  the  Tribunal 
War  Ministry  Building 
Tokyo,  Japan 


PROCEEDING  IN  CHAJ'BEZ.S 

On 

Paper  No.  c:64  -  Re;  presentation  of 
testimony  of  Major  deWeerd  by  means  of  a  written 
statement  irstead  of  b,r  oral  examination. 


Before : 


HON.  SIR  WILLIAM  WEBB, 

President  of  the  Tribunal  and 
Member  from  the  Commor.v/ealth 
of  Australia. 


* 


Reported  by: 


JACK  GREENBERG 
Chief  Court  Reporter 
IKTFE 


Appearances : 


ML  THE  PROSECUTION  SECTION  : 

I’R.  G.  F.  EOROEP.HOFI  H’LDER ,  Justice, 
Associate  Counsel,  acting  on  behalf 
of  the  Kingdom  of  the  Netherlands; 

lit.  SOLIS  KOFT’ITZ ; 

I  Tv.  A.  T.  LAVERCE. 


FOR  THE  DEFENSE  SECTION : 


It.  Va.LL.TAI  LOGAN,  Jr;  Counsel  for  the 
accused  KIDO,  Koichi 

i  R.  0  IF  CUf NINCHAL,  Counsel  for  the 
accused  OSFIFA,  P-iroshi 

;Ti.  G,  P.  BLE^'ETT,  Counsel  for  the 
accused  TO JO,  Eideki. 


LLLJiI-iL P-7  Ice_  of  thb_g eier a l  secret/j-Yj  in  i  e : 

EDWARD  H.  DELL,  Judge, 

Legal  Adviser  to  the  Secretariat 

•  T.  CRADLES  A.  J'ATNZ,  Clerk  of  the  Court 

JT.  H.  DELANY,  Deputy  Clerk  of  the 
Court. 


The  proceeding  was  begun  at  1315. 

THE  PRESIDENT:  This  js  paper  Ko.  564,  the 
application  by  the  Dutch  prosecution  to  have-  the 
evidence  of  I'ajor  deweerd  taken  in  the  form  of  a 
statement. 

I  cannot  say  thr-t  I  have  read  the  whole  of 
the  statement,  but  it  docs  appear  to  me  to  be  a 
general  survey  of  the  conduct  of  the  Japanese  in  the 
Dutch  possessions.  It  ir  not  really  directed  to  war 
crimes,  and  only  so  far*  as  it  is  is  it  really  evidence. 

It  seems  to  me,  General,  it  is  desirable  to 
make  from  that  report  a  statement  confined  to  what 
you  claim  to  be  war  crimes  within  the  Charter.  That 
should  not  take  lone  to  prepare.  V.y  colleagues  ex¬ 
pect  re  to  put  that  proposition  to  ycu.  They  do  not 
’..•ant  to  have  the  case  overloaded  with  ratters  which 
clearly  have  no  bearing  on  any  jssue.  To  discover, 
really,  what  is  material,  one  has  got  to  read  the 
whole  of  that  statement  only  to  discover  that  the 
material  part  is  onl”-  a  fraction  of  the  whole. 

So,  wo  see  rood  grounds  for  the  defense’s 
objection  to  the  statement  as  it  stands.  But,  we  do 
not  want  to  delay  matters.  It  will  be  sufficient  if 
ycu  go  through  it  and  pick  out  those  thirds  which 
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you  really  think  can  be  placed  before  the  Court  as 
evidence  of  war  crimes. 

We  quite  understand  that  the  Geneva  Conven¬ 
tion  and  the  Hague  Convention,  and  the  other  Conven¬ 
tions,  net  only  protect  soldiers  but  protect  civil¬ 
ians  in  their  persons  and  in  their  property,  but  it 
does  appear  to  me  that  you  have  gone  right  beyond 
these  matters,  that  is,  the  scope  of  the  protection 
afforded  by  the  Conventions. 

It  is  a  most  interesting  account  and 
splendidly  written,  if  I  might  say  so.  However, 
although  it  is  a  very  important  historic  document, 
as  evidence  it  is  probable  more  than  you  can  ask  the 
Court  to  accept. 

You  can  give  your  views  on  that,  General. 

Ir'..  JUSTICE  BOHGERHOFF  MULDER :  veil  —  go 
ahead,  Hr.  Hyde. 

I!?..  HYDE:  Your  Honor,  I  was  just  going  to 
make  this  observation:  that  this  document  sets 
forth  exactly  what  happened  to  show  what  the  inten¬ 
tions  of  the  Japanese  were.  They  went  into  this 
area  and  just  superimposed  Japan  and  Japanese  insti¬ 
tutions  on  these  people,  indicating  not  that  it  was 
a  temporary  affair  but  that  this  was  intended  perm¬ 
anently;  they  were  going  to  take  it  as  theirs.  This 
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document  shows  in  detail  what  happened  in  that  re- 
snect. 

TIE  PRESIDENT*:  Even  so,  you  could  put  in  a 
short  statement  exactly  what  they  did  in  that  regard. 

13.  HYDE:  Well,  it  was  our  feeling  that, 
in  order  to  "how  how  they  ir tended  —  what  they  in¬ 
tended  and  how  permanent  it  was  to  be,  that  that 
could  best  be  demonstrated  by  showing  the  ultimate 
that  they  went  in  detail  of  imposition  of  their 
institutions  and  their  ideals  upon  these  people, 

THE  PRESIDENT:  I  think  you  could  allege  it 
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and  rive  some  evidence  of  it  without  going  into  the 
extent  that  you  have  in  that  report. 

13. .  LAVE’GE:  The  point  is,  your  Honor,  that 
the  Indictment  charges  that  it  was  a  conspiracy  to 
gain  military,  political  and  economic  domination  of 
the  whole  of  East  Asia  and  that  this  document  is 
considered  by  the  prosecution  essential  to  show  to 
what  extent  they  went  in  executing  that  aim  of  theirs 
That  has  not  been  shown  up  until  now  with  any  detail, 
I  may  say;  and  most  of  the  proof  that  has  been 
brought  into  Cou^t  is  how  Japan  prepared  for  an 
aggressive  war;  but  how,  once  an  aggressive  war  had 
started,  the"  went  on  to  get  hold  of  the  great  part 
of  the  world  and  make  that  part  of  the  world  subservi 


ent  to  Japan  has  been  the  question  which  has  been 
left  open  until  now.  And  the  prosecution  has  deemed 
it  necessary  to  move  their  whole  case,  to  finish 
uo  the  case,  with  showing  exactly  what  they  did 
once  they  had  conquered  these  territories  which 
they  had  occupied  through  what  we  say  is  "aggressive 
v/ar." 

THE  PRESIDENT:  Well,  I  think,  even  so,  you 
could  summarize  that  document  and  get  in  all  that 
the  Court  could  be  reasonably  asked  to  consider. 

I  will  not  say  in  half  that  compass.  We  have  got 
to  cut  down  the  amount  of  time  we  are  spending  on 
this  case  —  unnecessary  spending  on  it. 

KR.  LAVE  AGE :  Yes,  your  Honor,  but  it 
wouldn’t  take  more  than  a  day  to  read  this  resort 
anyway;  and  it  is  very  hard  to  show  exactly  what  the 
Japanese  did  unless  you  go  into  sore  details  as  to 
th  actual  measures  they  took  in  every  field  of 
life.  We  can  allege,  as  you  say,  that  they  did  make 
this  into  a  sort  of  ne1:  Japanese  colony;  but,  to 
orove  it,  we  have  to  go  on  to  show  what  they  did  in 
the  military,  economic  and  religious  and  social 
fields . 

THE  PRESIDENT:  Well,  I  think  I  will  go 
through  the  report  myself  and  strike  out  the  things 
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that  I  think  should  not  he  in  it.  I  should  no+  do 
it j  but,  to  save  time,  I  am  prepared  to  go  a  long 
wav.  That  is  going  a  long  way,  but  we  are  going  to 
save  time.  There  are  a  lot  of  conclusions  in  that 
rc-oort  which  ry  colleagues  will  disregard.  You  need 
not  worry  about  that;  they  will  disregard  all  con¬ 
clusions. 

m.  IIOaWITZ:  That  rt  i3cs  an  interesting 
point:  On  the  one  hand  there  is  ran  objection  to  the 
conclusions  bv  the  Members  of  the  Tribunal;  and  we 
understand  very  well  the  reason  why  such  objections 
come  up.  Then  there  is  objection  to  the  detail.  If 
you  leave  out  the  detail,  you  are  left  with  the  con¬ 
clusions.  So,  we  are  faced  with  the  dilemma;  how 
are  we  going  to  write  this  thing,  and  how  are  we 
going  to  ’-repare  the  evidence  even  if  it  is  oral? 
That  is  the  dilemma  of  the  whole  situation. 

If  we  put  in  the  detail,  you  can  very  well 
afford  to  say  you  are  ignoring  the  conclusions  be¬ 
cause  the  detail  then  permits  the  Court  to  make  its 
own  conclusions.  Plowevor,  if  the  Court  says,  "Leave 
out  the  detail"  and  then  says  at  the  same  tire  that 
"we  will  ignore  the  conclusions,"  then  the  thing 

is  — 

THE  PRESIDENT:  I  "ay  you  can  summarize 


the  facts.  I  did  not  say  you  can  summarize  the  con¬ 
clusions  . 

MR.  LAVEEGE;  I  think  it  v/ill  be  very  hard 
to  surcrarize  the  facts. 

THE  PRESIDE  FT:  I  think  I  will  rake  an 
attempt.  I  an  taking  on  a  big  responsibility,  but 
I  think  I  will  make  an  attempt.  I  hate  doing  it. 

It  is  the  wrong  thing  for  re  to  prepare  the  prose¬ 
cution’s  case,  but  I  have  to  do  something.  The 
prosecution  are  not  earpared  to  do  it,  so  I  ray  have 
to  do  it  to  save  the  tire  cf  the  Cou't. 

IT..  CUmrGEAF:  May  I  bring  ur  another 
matter  now,  your  Honor? 

THE  PEES ID! KT.  Yes. 

1®.  CUN:riNGIDJ<:  At  the  beginning  of  the 
trial  veu  used  to  open  with  an  opportunity  for  the 
counsel  to  bring  up  any  ratters  that  right  be 
brought  un  before  the  Tribunal,  ^J-id  since,  oh,  for 
sore  Iona  time,  it  has  not  been  sugc-este^  that  way, 

I  ender  if  I  could  have  a  renewal  of  that  because 
there  are  some  ratters  which  c<  re  up  ”’hich  probably 
should  be  at  least  recper.ed  a  little  for  the  counsel 
maybe,  who  are  not  there  at  the  tire  the  matter  was 
discussed  or  who  would  like  tc  reoen  u  suoject  who 
have  a  different  light  on  the  thing. 


Now,  take,  for  example,  this  cross-examina¬ 
tion  rule  that  was  made.  I  am  convinced  —  at  least 
I  feel  that  it  has  not  been  explored  or  has  not  been 
presented  to  the  Court  in  toto,  only  piecemeal.  And 
I  feel  like  Hr.  Smith  did  about  that  rule,  that  it 
is  really  an  error  to  apnly  it;  and  I  would  like  to 
have  an  opportunity  some  time  to  avgue  the  thing 
fully  from  my  point  of  view,  and  I  know  several  other 
counsel  would  because  it  is  .lust  for  one  reason: 

We  think  —  I  think,  in  violation  of  the  Charter. 

THE  PRESIDENT:  Wo  will  not  review  that. 
Whether  right  or  wrong,  we  will  not.  We  will  have 
to  stand  on  our  decision. 

MR.  CUNNINGHAM:  I  gave  you  my  reason  for 
asking  this  privilege,  not  on  this  particular  in¬ 
stance  but  the*  other.  You  see,  we  are  faced  with 
the  Droposition  that  there  is  no  appeal  from  the 
decision,  and  it  would  give  an  opportunity  to,  at 
least,  maybe,  argue  the  proposition  to  a  full  hear¬ 
ing  on  it.  That's  the  only  thing  I  bad  in  mind 
about  the  thing. 

THE  PRESIDENT:  No  decision  will  be  opened. 

MR.  HORWITZ:  Mr.  President,  going  back  to 
this  report  for  a  moment. 


THE  PRESIDENT:  Yes 


1C 


Mi’.  HORYVITZ :  The  prosecution  does  not  v?j sh 
to  impose  any  burden,  either  upon  the  Tribunal  as  a 
whole  or  upon  the  President,  of  preparing  this 
document.  We  arc  not  at  all  clear,  however,  s  to 
just  what  the-  Tribunal  might  think  is  unessential 
in  this  document.  If  the  Tribunal  could  indicate 
to  us  in  a  general  fashion  the  parts  they  believe 
to  be  unessential,  we-  will  attempt  ourselves  to 
bring  this  document  within  the  desires  within  th- 
contention  and  desires  ol  the  tribunal. 

We  just  wish  to  be  on  grounds  where  there 
is  a  meeting  of  minds  and  clarity  as  to  just  what 
the  Tribunal  regards  as  unessential  because  we  have 
looked  upon  this  from  one  point  of  view,  regarding 
the  Charter  and  regarding  the  allegations  in  the 
Indictment.  If  the  Tribunal  feels  that  there  is  a 
certain  portion  of  it  which  is  unessential,  we  will 
be  glad  to  redo  it  along  the  lines  that  the  Tribunal 
suggests,  eliminating  those  parts  which  the-  Tribunal 
feels  has  no  bearing  on  it  or  not  too  much  weight 
upon  the  case. 

THE  PRESIDENT:  Confine  it  to  statements 
of  fact.  Confine  it  to  ratters  which  are  relevant 
to  issues.  Do  not  repeat  evidence;  avoid  repetition. 
You  may  give  the  names  of  persons  if  you  like. 
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Whore  several  people  deposed  to  the  same  episode, 
well,  you  can  name  them.  I  cannot  give  any  further 
directions  on  that,  Mr.  Horwitz. 

MR.  HORWITZ:  No.  I  just  thought,  in  light 
of  this  particular  document,  your  Honor,  I  have  not 
had  a  chance  to  read  this  document  fullv  yet,  but  we 
are  perfectly  willinr  to  undertake  the  task  of  meeting 
^  the  Court's  desire  along  that  line. 

THE  PRESIDENT:  Well,  that  is  all  I  can 
indicate.  If  I  set  out  to  revise  that,  I  would  be 
guided  by  what  I  just  said.  I  have  nothing  else  to 
guide  me.  You  may  exercise  a  little  more  judgment 
than  I  could  because  you  are  the  prosecution;  you 
are  presenting  the  evidence. 

You  had  better  try  to  reduce  the  amount  of 
the  material  in  accordance  with  that  direction.  If 
%  you  fail  to  do  so,  then  I  probably  will  be  inclined 

to  let  you  present  the  document  leaving  the  defense 
the  right  to  cross-examine.  3ut,  I  will  do  that  with 
great  regret,  and  so  will  my  colleagues,  if  they 
agree. 

You  could  take  a  stand  with  a  firm  attitude; 
and,  as  Mr.  Williams  said,  you  can  present  that  as  a 
report,  an  Investigation,  leaving  the  defense  with 
only  the  right  to  cross-examine.  But,  that  would 


not  help  the  Court  very  much;  it  would  waste  a  lot 
of  time;  it  would  not  be  very  helpful  to  us. 

Mil.  HOEWITZ:  I  think  I  know  what  to  do 
v/ith  this. 

THE  PRESIDENT:  I  will  adjourn  the  matter 
for  further  consideration. 

(Whereupon,  at  1328,  the  proceed¬ 
ing  was  concluded.) 


